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other capacity acting in any trans-
action involving the plan on behalf of a 
party (or representing a party) whose 
interests are adverse to the interests of 
the plan or the interests of its partici-
pants or beneficiaries). Section 
408(b)(6) provides an exemption from 
sections 406(b)(1) and (2) because sec-
tion 408(b)(6) contemplates the provi-
sion of such ancillary services without 
the approval of a second fiduciary (as 
described in § 2550.408b–2(e)(2)) if the 
conditions of § 2550.408b–6(b) are met. 
Thus, for example, plan assets held by 
a fiduciary bank which are reasonably 
expected to be needed to satisfy cur-
rent plan expenses may be placed by 
the bank in a non-interest-bearing 
checking account in the bank if the 
conditions of § 2550.408b–6(b) are met, 
notwithstanding the provisions of sec-
tion 408(b)(4) of the Act (relating to in-
vestments in bank deposits). However, 
section 408(b)(6) does not provide an ex-
emption for an act described in section 
406(b)(3) of the Act (relating to fidu-
ciaries receiving consideration for 
their own personal account from any 
party dealing with a plan in connection 
with a transaction involving the assets 
of the plan). The receipt of such consid-
eration is a separate transaction not 
described in section 408(b)(6). Section 
408(b)(6) does not contain an exemption 
from other provisions of the Act, such 
as section 404, or other provisions of 
law which may impose requirements or 
restrictions relating to the trans-
actions which are exempt under section 
408(b)(6) of the Act. See, for example, 
section 401 of the Internal Revenue 
Code of 1954. The provisions of section 
408(b)(6) of the Act are further limited 
by section 408(d) of the Act (relating to 
transactions with owner-employees and 
related persons). 

(b) Conditions. Such service must be 
provided— 

(1) At not more than reasonable com-
pensation; 

(2) Under adequate internal safe-
guards which assure that the provision 
of such service is consistent with sound 
banking and financial practice, as de-
termined by Federal or State super-
visory authority; and 

(3) Only to the extent that such serv-
ice is subject to specific guidelines 
issued by the bank or similar financial 

institution which meet the require-
ments of § 2550.408b–6(c). 

[42 FR 32392, June 24, 1977; 42 FR 36823, July 
18, 1977] 

§ 2550.408b–19 Statutory exemption for 
cross-trading of securities. 

(a) In general. (1) Section 408(b)(19) of 
the Employee Retirement Income Se-
curity Act of 1974 (the Act) exempts 
from the prohibitions of section 
406(a)(1)(A) and 406(b)(2) of the Act any 
cross-trade of securities if certain con-
ditions are satisfied. Among other con-
ditions, the exemption requires that 
the investment manager adopt, and ef-
fect cross-trades in accordance with, 
written cross-trading policies and pro-
cedures that are fair and equitable to 
all accounts participating in the cross- 
trading program, and that include: 

(i) A description of the investment 
manager’s pricing policies and proce-
dures; and 

(ii) The investment manager’s poli-
cies and procedures for allocating 
cross-trades in an objective manner 
among accounts participating in the 
cross-trading program. 

(2) Section 4975(d)(22) of the Internal 
Revenue Code of 1986 (the Code) con-
tains parallel provisions to section 
408(b)(19) of the Act. Effective Decem-
ber 31, 1978, section 102 of Reorganiza-
tion Plan No. 4 of 1978, 5 U.S.C. App. 214 
(2000 ed.), transferred the authority of 
the Secretary of the Treasury to pro-
mulgate regulations of the type pub-
lished herein to the Secretary of Labor. 
Therefore, all references herein to sec-
tion 408(b)(19) of the Act should be read 
to include reference to the parallel pro-
visions of section 4975(d)(22) of the 
Code. 

(3) Section 408(b)(19)(D) of the Act re-
quires that a plan fiduciary for each 
plan participating in the cross-trades 
receive in advance of any cross-trades 
disclosure regarding the conditions 
under which the cross-trades may take 
place, including the written policies 
and procedures described in section 
408(b)(19)(H) of the Act. This disclosure 
must be in a document that is separate 
from any other agreement or disclosure 
involving the asset management rela-
tionship. For purposes of section 
408(b)(19)(D) of the Act, the policies and 
procedures furnished to the authorizing 
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fiduciary must conform with the re-
quirements of this regulation. 

(4) The standards set forth in this 
section apply solely for purposes of de-
termining whether an investment man-
ager’s written policies and procedures 
satisfy the content requirements of 
section 408(b)(19)(H) of the Act. Accord-
ingly, such standards do not determine 
whether the investment manager satis-
fies the other requirements for relief 
under section 408(b)(19) of the Act. 

(b)(1) Policies and procedures. In gen-
eral. This paragraph specifies the con-
tent of the written policies and proce-
dures required to be adopted by an in-
vestment manager and disclosed to the 
plan fiduciary prior to authorizing 
cross-trading in order for transactions 
to qualify for relief under section 
408(b)(19) of the Act. 

(2) Style and format. The content of 
the policies and procedures required by 
this paragraph must be clear and con-
cise and written in a manner cal-
culated to be understood by the plan fi-
duciary authorizing cross-trading. Al-
though no specific format is required 
for the investment manager’s written 
policies and procedures, the informa-
tion contained in the policies and pro-
cedures must be sufficiently detailed to 
facilitate a periodic review by the com-
pliance officer of the cross-trades and a 
determination by such compliance offi-
cer that the cross-trades comply with 
the investment manager’s written 
cross-trading policies and procedures. 

(3) Content (i). An investment man-
ager’s policies and procedures must be 
fair and equitable to all accounts par-
ticipating in its cross-trading program 
and reasonably designed to ensure com-
pliance with the requirements of sec-
tion 408(b)(19)(H) of the Act. Such poli-
cies and procedures must include: 

(A) A statement of policy which de-
scribes the criteria that will be applied 
by the investment manager in deter-
mining that execution of a securities 
transaction as a cross-trade will be 
beneficial to both parties to the trans-
action; 

(B) A description of how the invest-
ment manager will determine that 
cross-trades are effected at the inde-
pendent ‘‘current market price’’ of the 
security (within the meaning of section 
270.17a–7(b) of Title 17, Code of Federal 

Regulations and SEC no-action and in-
terpretative letters thereunder) as re-
quired by section 408(b)(19)(B) of the 
Act, including the identity of sources 
used to establish such price; 

(C) A description of the procedures 
for ensuring compliance with the 
$100,000,000 minimum asset size require-
ment of section 408(b)(19). A plan or 
master trust will satisfy the minimum 
asset size requirement as to a trans-
action if it satisfies the requirement 
upon its initial participation in the 
cross-trading program and on an an-
nual basis thereafter; 

(D) A statement that any investment 
manager participating in a cross-trad-
ing program will have conflicting loy-
alties and responsibilities to the par-
ties involved in any cross-trade trans-
action and a description of how the in-
vestment manager will mitigate such 
conflicts; 

(E) A requirement that the invest-
ment manager allocate cross-trades 
among accounts in an objective and eq-
uitable manner and a description of the 
allocation method(s) available to and 
used by the investment manager for as-
suring an objective allocation among 
accounts participating in the cross- 
trading program. If more than one allo-
cation methodology may be used by 
the investment manager, a description 
of what circumstances will dictate the 
use of a particular methodology; 

(F) Identification of the compliance 
officer responsible for periodically re-
viewing the investment manager’s 
compliance with section 408(b)(19)(H) of 
the Act and a statement of the compli-
ance officer’s qualifications for this po-
sition; 

(G) A statement that the cross-trad-
ing statutory exemption under section 
408(b)(19) of the Act requires satisfac-
tion of several objective conditions in 
addition to the requirements that the 
investment manager adopt and effect 
cross-trades in accordance with written 
cross-trading policies and procedures; 
and 

(H) A statement which specifically 
describes the scope of the annual re-
view conducted by the compliance offi-
cer. 
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(ii) Nothing herein is intended to pre-
clude an investment manager from in-
cluding such other policies and proce-
dures not required by this regulation 
as the investment manager may deter-
mine appropriate to comply with the 
requirements of section 408(b)(19). 

(c) Definitions. For purposes of this 
section: 

(1) The term ‘‘account’’ includes any 
single customer or pooled fund or ac-
count. 

(2) The term ‘‘compliance officer’’ 
means an individual designated by the 
investment manager who is responsible 
for periodically reviewing the cross- 
trades made for the plan to ensure 
compliance with the investment man-
ager’s written cross-trading policies 
and procedures and the requirements of 
section 408(b)(19)(H) of the Act. 

(3) The term ‘‘plan fiduciary’’ means a 
person described in section 3(21)(A) of 
the Act with respect to a plan (other 
than the investment manager engaging 
in the cross-trades or an affiliate) who 
has the authority to authorize a plan’s 
participation in an investment man-
ager’s cross-trading program. 

(4) The term ‘‘investment manager’’ 
means a person described in section 
3(38) of the Act. 

(5) The term ‘‘plan’’ means any em-
ployee benefit plan as described in sec-
tion 3(3) of the Act to which Title I of 
the Act applies or any plan defined in 
section 4975(e)(1) of the Code. 

(6) The term ‘‘cross-trade’’ means the 
purchase and sale of a security between 
a plan and any other account managed 
by the same investment manager. 

[73 FR 58458, Oct. 7, 2008] 

§ 2550.408c–2 Compensation for serv-
ices. 

(a) In general. Section 408(b)(2) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) refers to the pay-
ment of reasonable compensation by a 
plan to a party in interest for services 
rendered to the plan. Section 408(c)(2) 
of the Act and §§ 2550.408c–2(b)(1) 
through 2550.408c–2(b)(4) clarify what 
constitutes reasonable compensation 
for such services. 

(b)(1) General rule. Generally, whether 
compensation is ‘‘reasonable’’ under 
sections 408 (b)(2) and (c)(2) of the Act 

depends on the particular facts and cir-
cumstances of each case. 

(2) Payments to certain fiduciaries. 
Under sections 408(b)(2) and 408(c)(2) of 
the Act, the term ‘‘reasonable com-
pensation’’ does not include any com-
pensation to a fiduciary who is already 
receiving full-time pay from an em-
ployer or association of employers (any 
of whose employees are participants in 
the plan) or from an employee organi-
zation (any of whose members are par-
ticipants in the plan), except for the re-
imbursement of direct expenses prop-
erly and actually incurred and not oth-
erwise reimbursed. The restrictions of 
this paragraph (b)(2) do not apply to a 
party in interest who is not a fidu-
ciary. 

(3) Certain expenses not direct expenses. 
An expense is not a direct expense to 
the extent it would have been sus-
tained had the service not been pro-
vided or if it represents an allocable 
portion of overhead costs. 

(4) Expense advances. Under sections 
408(b)(2) and 408(c)(2) of the Act, the 
term ‘‘reasonable compensation,’’ as 
applied to a fiduciary or an employee 
of a plan, includes an advance to such 
a fiduciary or employee by the plan to 
cover direct expenses to be properly 
and actually incurred by such person in 
the performance of such person’s duties 
with the plan if: 

(i) The amount of such advance is 
reasonable with respect to the amount 
of the direct expense which is likely to 
be properly and actually incurred in 
the immediate future (such as during 
the next month); and 

(ii) The fiduciary or employee ac-
counts to the plan at the end of the pe-
riod covered by the advance for the ex-
penses properly and actually incurred. 

(5) Excessive compensation. Under sec-
tions 408(b)(2) and 408(c)(2) of the Act, 
any compensation which would be con-
sidered excessive under 26 CFR 1.162–7 
(Income Tax Regulations relating to 
compensation for personal services 
which consitutes an ordinary and nec-
essary trade or business expense) will 
not be ‘‘reasonable compensation.’’ De-
pending upon the facts and cir-
cumstances of the particular situation, 
compensation which is not excessive 
under 26 CFR 1.162–7 may, nevertheless, 
not be ‘‘reasonable compensation’’ 
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